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report 8 of 1906, the question would be answered in the negative, but 
the weight of authority seems to favor the view that, independent 
of the Act of 1907, the marriage of a native woman to an alien does 
not terminate her right of citizenship. 9 It is to be observed that 
there is much merit in the view which attempts to obviate dual 
allegiance, a condition which arises in every case of naturaliza- 
tion by marriage, in countries such as England, France, and Germany 
where the same position is taken as in the United States. 

Without the formality of naturalization every alien woman who 
marries a citizen of the United States becomes perforce a citizen her- 
self. 10 Could she vote in this state? The Constitution of California 
confers the privilege of suffrage upon, first, native citizens; secondly, 
those who became citizens under the treaty of Guadalupe-Hidalgo; and 
thirdly, naturalized citizens. It is submitted that she could not vote, 
for the reason that she cannot become naturalized, — a process open 
only to aliens. The barrier could be removed only by constitutional 
amendment. 

In the principal case the plaintiff contended that Congress had over- 
stepped its power in the passage of the Act of 1907 upon the ground 
that "the power of naturalization, vested in Congress by the Con- 
stitution, is a power to confer citizenship, not a power to take it 
away." 11 The court answers the contention by pointing out that it does 
not follow that a citizen may not expatriate himself since the 
adoption of the fourteenth amendment. 12 It is for Congress to estab- 
lish the status of citizenship, while the matter of suffrage is left to 
state control with certain restrictions. 

D. A. M. 

Municipal Corporations: Perpetual Franchise. — A case of very 
serious import recently decided by the Supreme Court of the United 
States is that of City of Owensboro v. Cumberland Telegraph and 
Telephone Company, 1 in which it is held that a grant made by 
ordinance in 1889 to an incorporated telephone company, its succes- 
sors and assigns, of the right to occupy the streets and alleys of 
cit}' of Owensboro, Kentucky, with its poles and wires for the neces- 
sary conduct of a public telephone business, was a grant of a 
property right in perpetuity beyond the power of revocation by the 
municipality. 

When a state statute or municipal ordinance granting a fran- 
chise does not attach any fixed term of years to its duration, 



8 House Documents, Vol. 72, pp. 152-3; Congress, 2nd sess. 1906-7. 

8 Shanks v. Dupont, (1830) 3 Peters 246; Comitis v. Parkson, (1893) 
56 Fed. 556; Trimble v. Harrison, (1840) 1 B. Mon. 140; Beck v. Mc- 
Gillis, (1850) 9 Barb. 35; Ruckgaber v. Moore, (1900) 104 Fed. 947. 

w 10 U. S. Stats. 604, U. S. Rev. Stats. 1994, (1855). 

11 U. S. v. Wong Kim Ark, (1897) 169 U. S. 649, 703. 

12 U. S. v. Wong Kim Ark, (1897) 169 U. S. 649, 704. 

1 Ownesboro v. Telegraph & Telephone Co., (June 16, 1913) 230 U. 
S. 58; 33 Sup. Ct. Rep. 988. 
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different views are held by the courts of different jurisdictions as 
to the effect of the grant and the life of the franchise. Some courts 
hold to the view that, where the fee of the street is not in the 
municipality, the duration of the franchise is coextensive with the 
life of the public easement in the street. 2 Elsewhere it is held that 
a franchise, which might otherwise be perpetual, is limited by the life 
of the municipality itself. 8 Other views are that the grant of a fran- 
chise, not expressly limited nor expressly declared to be perpetual, 
creates an interest during the corporate life of the grantee. 4 This 
view is discountenanced by Mr. Justice Lurton in the case now 
under review in these words: "If the case [the St. Clair case] is to 
be regarded as holding the wide doctrine for which it is cited, it is 
in conflict with the cases cited above. But it does not go as far as 
claimed. The grant there involved was of the right to extend an 
existing turnpike over a certain dike and county bridge and to 
maintain a tollgate upon the extension. The company to which 
this additional right was given had been incorporated for a term of 
twenty-five years. The grant was to the particular company by 
name, and was not to its assigns or successors. This court likened 
such a grant to a grant at common law to a natural person without 
words of restriction, which, said the court, 'creates only an estate 
for the life of the grantee; for he can hold the property no longer 
than he himself exists.'" 

But the rule upon which the case under review rests its decision 
is one which was adopted in New York. The leading case in that 
state 8 held, as stated by Justice Dillon, 6 that under the legislation 
and facts of the case, a franchise to operate a street surface rail- 
way in Broadway, in the city of New York, not containing any pro- 
vision for its termination or any express provision as to its duration, 
conferred a perpetual right or interest on the grantee in that street. 
Mr. Justice Lurton, referring to Judge Dillon as "a most weighty 
writer upon municipal corporations," places great reliance upon his 
approval of the decision in People v. O'Brien, where Judge Dillon 
says: "The grant to the railway company may or -may not have 
been improvident on the part of municipality, but having been 
made, and the rights of innocent investors and of third parties as cre- 
ditors and otherwise having intervened, it would have been a denial 
of justice to have refused to give effect to the franchise according 
to its tenor and import, when fairly construed, particularly when 
the construction adopted by the court was in accordance with the 
general understanding. In the absence of language expressly limit- 
ing the estate or right of the company, we think the court correctly 
held, under the legislation and facts, that the right created by the 



2 New England Tel. & Tel. Co. v. Boston Terminal Co., (1903) 
182 Mass. 397, 65 N. E. 835. 

a People v. Chicago Telephone Co., (1906) 220 111. 238, 77 N. E. 
245; Blair v. Chicago, (1,06) 201 U. S. 400. 

« People v. O'Brien, (1888) 111 N. Y. 1, 18 N. E. 692. 

• Dillon. Municipal Corporations, 5th ed., § 1265. 
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grant of the franchise was perpetual, and not for a limited term 
only." It may be noted that Judge Dillion mentions a number of 
"important considerations" which induced the court to hold that, 
under the legislation and facts, the estate granted was in per- 
petuity. 

The Supreme Court, adopting the principle of People v. O'Brien, 
which it had previously approved,' as the correct rule of decision, the 
question remains whether the rule controlled under the facts of the 
Ownesboro situation. 

The city council of Owensboro in 1889 granted to the plaintiff 
company, its assigns and successors, authority to erect and main- 
tain upon the streets any number of telephone poles and wires, 
without any limitation of time and without any reservation, in the 
ordinance, of a power of amendment and repeal. It is conceded 
that the whole power of the council to grant this right to the 
telephone company came from subdivision 27 of § 10, of the municipal 
charter, and without these provisions, the council would not have had 
any such authority. The opening words of § 10 are: "§ 10. The 
common council shall have control of the finances and all property, 
real and personal, belonging to the city, and shall have full power 
to make, publish, amend, and repeal ordinances for the following 
purposes, to wit.: "Then follow fifty-seven subdivisions, specifying 
the purposes, subdivision 27, saying, 'to regulate the streets, alleys, 
and sidewalks, and all repairs thereof.' " The majority of the court 
holds that there was no express reservation of a power to amend 
or repeal, and hence that the grant of the franchise was one in 
perpetuity. The minority of the court (Day, McKenna, Hughes, and 
Pitney, JJ.) take the view that there is a clear and unmistakable 
reservation in the Owensboro charter of a power to amend or repeal, 
and consequently that the franchise was taken subject to the council 
exercising such right of repeal. 

The fallacy in the majority opinion seems to lie in their reading 
subdivision 27 in two different ways. It is agreed that the words 
"to regulate the streets" are the only authorization for granting 
the telephone franchise. The majority opinion then says that in 
respect to ordinary "legislative" ordinances "regulating streets," 
subdivision 27 is controlled by the introductory words of § 10, reserv- 
ing the right to amend or repeal, but that in respect to "franchise" 
or "Contract" ordinances "regulating streets," subdivision 27 is not 
controlled by these introductory words. The council is consequently, 
given under subdivision 27, a certain measure of power which is con- 
trolled by the general words of the section, and a certain other 
measure of power which is not so controlled. 

If the power to amend or repeal be, in words, reserved, it is un- 
necessary in the interest of property rights, to construe the words 
most favorably to the grantee, for, as has been said by the Supreme 



'Detroit v. Detroit Citizens' Street Ry. Co., (1901) 184 U. S. 368. 
»Calder v. Michigan, (1910), 218 U. S. 591. 



76 CALIFORNIA LAW REVIEW 

Court: "By making a contract or incurring a debt, the defendants, 
so far as they are concerned, could not get rid of an infirmity in- 
herent in the corporation. They contracted subject, not paramount, 
to the proviso for repeal, as is shown by a long line of cases." 8 
And it is a well settled rule that legislative grants of municipal 
authority shall be construed most favorably to the public. 9 In this 
line of argument, Mr. Justice Day says: "Surely, if the intention of 
the Kentucky legislature to reserve in the municipality the authority 
to repeal such grants as the one here involved is not clearly mani- 
fested, at least there is reasonable room for doubt, and such dorbt must 
be resolved in favor of the public. If the doubt be determined in 
favor of the company, and a grant which is not clearly in perpetuity 
is held to be such, the effect is to tie the hands of the municipality 
from obtaining revenue from the use of the property held by it in 
trust for all its people." 

The conclusion of the minority of the court is based, it is sub- 
mitted, on the sounder doctrine and is not inconsistent with the 
New York rule of People v. O'Brien. 

W. C. J. 

Negligence: Defendant's Last Clear Chance Doctrine. — The case 
of Thompson v. The Los Angeles & San Diego Beach Ry. Co. 1 
suggests a line of reasoning that has led to considerable confusion 
in the courts of this country. It is there held that the doctrine of 
the defendant's last clear chance does not apply to a defendant 
who is not actually aware of the fact that the plaintiff has negligently 
put himself in a position of danger. The lower court had instructed 
the jury it was sufficient that the defendant "by the exercise of 
reasonable care and prudence should have seen the situation in which 
plaintiff was before the collision." So it seems well worth while to 
analyze the situation in order to ascertain just what field is occupied 
by the doctrine of the defendant's last clear chance. 

A clear conception is gained by assuming situations in which the 
parties start from the position of the plaintiff having a clear 
case based upon his own freedom from fault and the defendant's 
negligence being the sole proximate cause of the injury, then go 
on up to, into, and then beyond the field of the doctrine of the 
defendant's last clear chance. 

The following is a classification of the situations in which we 
may find the parties: 

1. Plaintiff without fault is injured by defendant's negligence; 

2. Plaintiff by his own fault is injured by defendant, without 

fault on defendant's part; 

3. Both concurrently negligent but defendant's negligence is 

sole proximate cause; 



»Los Angeles v. Los Angeles City Water Co., (1900) 177 U. S. 
558. 

MJuly 26, 1913) 46 Cal. Decs. 75. 



